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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Assistant Secretary for Housing— 
Federal Housing Commissioner 


[24 CFR Part 255] 
[Docket No. R-78-574] 


COINSURANCE FOR PRIVATE MORTGAGE 
LENDERS 


Proposed Eligibility Requirements, Contract 
Rights and Obligations 


AGENCY: Office of the Assistant Sec- 
retary for Housing—Federal Housing 
Commissioner, (HUD). 


ACTION: Proposed rule. 


SUMMARY: The Department hereby 
proposes to amend 24 CFR by adding 
a new part 255 entitled, ‘“Coinsurance 
for Private Mortgage Lenders.” This 
part would implement a coinsurance 
program limited solely to mortgage 
loans covering existing multifamily 
projects made by private mortgage 
lenders utilizing the authority con- 
tained in section 223(f) of the National 
Housing Act, as amended, and would 
impose requirements for that  pro- 
gram. The demonstration program au- 
thorized by section 244 is intended to 
assure more careful initial evaluation 
of existing projects by lenders who are 
willing to accept some, but are unwill- 
ing to accept all, of the risk of mort- 
gage lending for rental housing pro- 
jects. 


DATES: Comments due: 
13, 1978). 


ADDRESSES: Communications 
should be identified by the above 
docket number and title and should be 
filed with the rules docket clerk, 
Office of the General Counsel, Room 
5218, Department of Housing and 
Urban Development, 451 7th Street 
SW., Washington, D.C. 20410. All rele- 
vant material received in the foregoing 
office will be considered before a final 
rule is adopted. Copies of written 
views or comments will be available 
during regular business hours at the 
foregoing office. 


FOR FURTHER 
CONTACT: 


Shelly Friedman, Office of the 
Deputy Assistant Secretary for In- 
sured and Direct Loan Programs, 
HUD, Washington, D.C., 202-755- 
6495. This is not a toll-free number. 


SUPPLEMENTARY INFORMATION: 
Section 307 of the Housing and Com- 
munity Development Act of 1974 (Pub. 
L. 93-383) amended the National 
Housing Act by adding a new section 
244 entitled Coinsurance. Section 244 
of the National Housing Act (12 U.S.C. 
17152(9)) established a program which 


(November 


INFORMATION 


PROPOSED RULES 


authorizes the Secretary of Housing 
and Urban Development to insure and 
make a commitment to insure, under 
any provision of title II of the Nation- 
al Housing Act, any mortgage other- 
wise eligible for insurance under such 
provisions pursuant to a coinsurance 
contract providing that the lender will 
(1) assume a percentage of any loss 
and (2) carry out (subject to audit, ex- 
ception of review requirements) such 
credit approval, appraisal, inspection, 
commitment, property disposition or 
other functions as the Secretary ap- 
proves. 

Regulations issued on February 12, 
1976, and contained in 24 CFR 204 im- 
plemented the demonstration program 
of coinsurance authorized by section 
244 for mortgages covering one-to-four 
family dwellings. 

On September 29, 1976, the Depart- 
ment amended 24 CFR by adding a 
new Part 250 entitled ‘‘Coinsurance 
for State Housing Finance Agencies.” 
This part implements a demonstration 
program of coinsurance for mortgages 
covering multifamily projects financed 
by State Housing Finance Agencies. 

The Department hereby proposes to 
amend 24 CFR by adding a new part 
255 entitled ‘“‘Coinsurance for Private 
Mortgage Lenders.” This part would 
implement a coinsurance program lim- 
ited solely to mortgage loans covering 
existing multifamily projects made by 
private mortgage lenders utilizing the 
authority contained in Section 223(f) 
of the National Housing Act, as 
amended, and would impose require- 
ments for that program. 

The Department remains concerned 
about permitting participating deposi- 
tory institutions to coinsure refi- 
nanced mortgages which they present- 
ly hold in portfolio. The basis for this 
concern is that the program design 
contained herein provides no mecha- 
nism to deter a depository institution 
from refinancing and coinsuring the 
existing indebtedness on its own 
lesser-quality mortgages it presently 
holds. The Department does not be- 
lieve that the Congress intended sec- 
tion 244 of the National Housing Act 
to be so used. Therefore, the Depart- 
ment will continue to consider incor- 
porating deterrents against such a 
practice into these regulations, and 
specifically requests comments on the 
issue. Such deterrents under consider- 
ation include: (1) An outright ban on 
coinsuring refinancing transactions on 
mortgages already held by the coin- 
surer; (2) a percentage ceiling for such 
mortgages within the coinsurance 
portfolio of the depository institution; 
or (3) Pre-commitment review of such 
mortgage transactions by the field 
office, with necessary standards devel- 
oped to guage appraisal values and 
risk determination. 


A finding of inapplicability of sec- 
tion 102(2)C) of the National Envi- 
ronmentai Policy Act of 1969 has been 
made in accordance with HUD Handa- 
book 1390.1 with respect to these pro- 
posed regulations. A copy of this find- 
ing of inapplicability will be available 
during regular business hours at the 
Office of the Rules Docket Clerk, at 
the address set forth above. 

Comments are requested from inter- 
ested persons on the impact the pro- 
gram authorized by this part might 
have on the mortgage market, the 
availability of mortgage credit to bor- 
rowers dependent on mortgage insur- 
ance provided under sections of the 
National Housing Act other than sec- 
tion 244, and the flow of credit to 
older declining areas and purchasers 
of older and low-cost housing. This 
comment period will provide the mort- 
gage lending industry an adequate op- 
portunity to make its views known and 
those comments shall be considered as 
due consultation with the industry as 
required by section 244 of the National 
Housing Act. Section 255.2 provides 
notice that the Department has met 
its statutory obligations concerning 
such consultations, and will be adopt- 
ed as stated upon final publication. All 
comments from the industry and any 
other interested persons on these 
areas as well as others will be carefully 
considered before final regulations are 
adopted. 

It is hereby certified that the eco- 
nomic and inflationary impacts of 
these proposed regulations have been 
carefully evaluated in accordance with 
Executive Order 11821. - 

It is proposed to amend chapter II, 
subchapter B, of Title 24 CFR by 
adding a new part 255 as set forth 
below: 


PART 255—COINSURANCE FOR PRIVATE 
' MORTGAGE LENDERS 


Subpart A—General Provisions 


Sec. 

255.1 Purpose. 

255.2 Effect of implementation of program 
on mortgage market. 

255.3 Utilization of existing multifamily in- 
surance authorities. 

255.4 Effect of availability of coinsurance 
on insurance ctherwise authorized. 

255.5 Effect of availability of coinsurance 
on flow of mortgage credit to older, de- 
clining areas. 

255.6 Safeguards for consumers. 

255.7 Definition of private 
lender. e 


mortgage 


Subpart B—Approval of Private Lender as Coinsurer 


255.101 Review of operation prior to ap- 
proval as coinsurer. 

255.102 Technical review prior to approval 
as a coinsurer. 

255.103 Duration of approval. 

255.104 Withdrawal of approval. 

255.105 Effect of withdrawal of approval as 
a coinsurer on insurance commitments 
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made by the coinsurer while it was ap- 
proved. 

255.106 Mortgage servicing and obligations 
during coinsurance period. 

255.107 Required regulatory agreement 
with mortgagors. 


Subpart C—Eligibility Requirements Applicable to 
Mortgages Insured Under Section 207 Pursuant to 
Section 223(f) 


255.201 Application. 

255.202 Application fees, inspection fees, 
and service charges. 

255.203 Processing and commitment. 


ELIGIBLE MORTGAGES 


255.209 Mortgage provisions. 
255.210 Mortgage lien and other obliga- 
tions. 
255.211 
255.212 
255.213 
255.214 
255.215 
255.216 
255.217 
255.218 
255.219 
255.220 
255.221 


Maximum mortgage amounts. 
Maturity. 

Payment requirements. 

Maximum mortgage interest rate. 
Mortgage to cover entire property. 
Covenant for hazard insurance. 
Soundness of project. 
Accumulation of accruals. 
Application of mortgage payments. 
Prepayment privileges. 

Late charges. 


SUPERVISION OF MORTGAGORS 


255.222 In general. 

255.223 Required supervision of private 
mortgagors. 

255.224 Non-discrimination in housing. 

255.225 Discrimination in employment. 

255.226 Covenant regarding use of proper- 
ty. 


PROPERTY REQUIREMENTS 


Eligibility of property. 
Development of property. 
Commercial facilities. 


255.227 
255.228 
255.229 


TITLE 


Eligibility of title. 
Title evidence. 


255.230 
255.231 


COST CERTIFICATION REQUIREMENTS 


255.232 Agreement to certify cost require- 
ments. 

255.233 Reserved. 

255.234 Reserved. 

255.235 Certificate of actual cost—contents 
in general. 

255.236 Reserved. 

255.237 Reserved. 

255.238 Reserved. 

255.239 Reduction in mortgage amount. 

255.240 Requisites of certification of actual 
costs. 

255.241 Cost certification incontestable. 


Subpart D—Contract Rights and Obligations 


255.401 Definition. 
255.402 Insurance of mortgage. 


MORTGAGE INSURANCE PREMIUMS 


255.403 Amount of MIP to be collected 
from the mortgagor. 

255.404 Method of payment of MIP. 

255.405 Annual payment of MIP on a level 
percentage of the declining principal 
balance. 

255.406 Duration of MIP. 

255.407 Pro rata payment of annual MIP. 


DEFAULT UNDER THE MORTGAGE 
255.410 Definition of default. 


PROPOSED RULES 


255.411 Date of default. 
255.412 Notice of default. 
255.413 Reinstatement of defaulted mort- 


gage. 
255.414 Forbearance relief. 


TERMINATION 


255.415 Termination of coinsurance con- 
tract. 

255.416 Notice and date of termination by 
Commissioner. 

255.417 Effect of termination. 


CLAIM PROCEDURE 


255.420 
255.421 
255.422 
255.423 


Acquisition of property. 

Deed in lieu of foreclosure. 

Notice to Commissioner. 
Application for insurance benefits. 


PAYMENT OF INSURANCE BENEFITS 
255.424 Method of payment. 
255.425 Disposition of property. 
255.426 Amount of payment. 
255.427 Items included in payment. 
255.428 Items deducted from payment. 
255.429 Cash—Debentures. 


AMENDMENTS 
255.430 Effect of amendments. 


AvuTHORITY: Section 244 of the National 
Housing Act, 12 U.S.C. 17152z(9). 


Subpart A-—Generai Provisions 


§ 255.1 Purpose. 


(a) Section 307 of the Housing and 
Community Development Act of 1974 
amended the National Housing Act by 
adding a new section 24 entitled, ‘‘Co- 
insurance.” Section 244 authorizes the 
Secretary of Housing and Urban De- 
velopment to insure and make a com- 
mitment to insure, under any provi- 
sion of title II of the National Housing 
Act, any mortgage otherwise eligible 
for insurance under such provisions, 
pursuant to a coinsurance contract 
providing that the lender will (1) 
assume a percentage of any loss and 
(2) carry out (subject to audit, excep- 
tion, or review requirements) such 
credit approval, appraisal, inspection, 
commitment, property disposition or 
other functions as the Secretary ap- 
proves. 

(b) Section 311 of the Housing and 
Community Development Act of 1974 
also added a new section 223(f) to the 
National Housing Act. Section 223(f) 
authorizes the Secretary to insure a 
mortgage executed in connection with 
the purchase or refinancing of an ex- 
isting multifamily project. 

(c) It is intended that a demonstra- 
tion. coinsurance program under sec- 
tion 244 to provide insured financing 
or refinancing for existing housing 
will assist in the conservation of neigh- 
borhoods and existing housing re- 
sources. By placing some of the risks, 
which HUD now assumes when insur- 
ing mortgages on approved private 
mortgage lenders, the demonstration 
program authorized by section 244 
could help to assure more careful ini- 
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tial evaluation of existing projects by 
lenders who are willing to accept 
some, but are unwilling to accept all, 
of the.risk of mortgage lending for 
rental housing projects. It could also 
make feasible assumption by lenders 
of the processing responsibilities inci- 
dental to a mortgage insurance pro- 
gram and perhaps reduce the present 
length of time required to approve ap- 
plications for mortgage insurance. 

(d) Congress, in enacting section 307 
of the Housing and Community Devel- 
opment Act of 1974, which authorized 
the program which would be imple- 
mented by this part, made clear that it 
was concerned that implementation of 
this program not disrupt the mortgage 
market or reduce the availability of 
mortgage credit to borrowers who 
depend on mortgage insurance author- 
ized under provisions of the National 
Housing Act other than section 244. 
The Congress also indicated its con- 
cern that in delegating mortgage in- 
surance processing duties to lenders, 
physical inspections of dwelling units 
be continued in accordance with the 
same standards used under the regular 
FHA program. To accord with these 
concepts, this part sets forth the De- 
partment’s regulations describing a co- 
insurance program for mortgages on 
existing multifamily projects under- 
written by private mortgage lenders. 

(e) In recognition of the capabilities 
of private lenders, these regulations « 
vest the maximum amount of process- 
ing responsibilities with these lenders 
and to the maximum extent permissi- 
ble under the statutes authorizing this 
program, permit these lenders to 
retain autonomy in their underwriting 
practices. 

(f) The authority for the program to 
be implemented by this part expires 
on September 30, 1978. No mortgage 
shall be insured pursuant to this part 
after the Secretary’s authority to 
insure pursuant to this part shall have 
expired, except pursuant to a commit- 
ment to insure made before that date. 


§ 255.2 Effect of implementation of pro- 
gram on mortgage market. 


Section 244 of the National Housing 
Act requires that no contract of coin- 
surance will be entered into under this 
part until the Secretary has, after due 
consultation with the mortgage lend- 
ing industry, determined that the pro- 
gram described in this part will not 
disrupt the mortgage market or reduce 
the availability of mortgage credit to 
borrowers who depend upon mortgage 
insurance provided under provisions of 
the National Housing Act other than 
section 244. The mortgage lending in- 
dustry has received adequate opportu- 
nity through the public comment 
period which was devoted to these reg- 
ulations when proposed to make its 
views known and the issuance of these 
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regulations shall be considered a de- 
termination that no adverse effects on 
the mortgage market are reasonably 
predictable from such an _ issuance. 
The Department intends, however, to 
continuously monitor the impact of 
this program and to consider evidence 
submitted at any time which would 
tend to suggest that disruptions in the 
mortgage market or reduced availabil- 
ity of mortgage credit to borrowers are 
causally related to the availability of 
coinsurance under this part. 


§ 255.3 Utilization of existing multifamily 
insurance authorities. 


Mortgages for multifamily projects 
which meet the requirements for eligi- 
bility of this part shall be insured 
under section 207 pursuant to section 
223(f) and pursuant to section 244 of 
the National Housing Act and the reg- 
ulations implementing those sections 
as set forth in this part. 


§ 255.4 Effect of availability of coinsur- 
ance or insurance otherwise author- 
ized. ‘ 


No insurance authorized under any 
provision of the National Housing Act 
other than section 244 of that Act 
shall be withdrawn, denied, or delayed 
by reason of the availability of insur- 
ance under the program authorized by 
this part. 


§ 255.5 Effect of availability of coinsur- 
ance on flow of mortgage credit to 
older, declining areas. 


Insurance will continue to be availa- 
ble under this part only to the extent 
the Secretary has determined that the 
availability of insurance authorized by 
this part does not adversely affect the 
flow of mortgage credit to older, and 
lower-cost housing. Insurance author- 
ized by this part will not be available 
for mortgages on properties which are 
eligible to be insured solely pursuant 
to the authority of section 223(e) of 
the National Housing Act. 


§ 255.6 Safeguards for consumers. 


(a) The inspection of repairs and im- 
provements on projects covered by 
mortgages approved for coinsurance 
prior to the beginning of repairs under 
this part shall be conducted in accord- 
ance with the intent of the standards 
and criteria set forth in subpart S of 
part 200 of this chapter and used with 
respect to dwellings or projects ap- 
proved for mortgage insurance under 
provisions of title II of the National 
Housing Act other than section 244. 

(b) The National Environmental 
Policy Act of 1969, as amended, is ap- 
plicable to major Federal actions pro- 
posed pursuant to this part. 

(c) Part 403 of this chapter, provid- 
ing for Federal preemption of local 
rent control, is not applicable to a 
project coinsured under this part. 


PROPOSED RULES 


§ 255.7 Definition of private lender. 


To be an eligible mortgagee under 
this part, the institution must be a 
savings bank, a savings and loan asso- 
ciation, a commercial bank, or other 
such depository institution whose de- 
posits are insured by the Federal De- 
posit Insurance Corporation, by the 
Federal Savings and Loan Insurance 
Corporation, or by an agency or in- 
strumentality of a State. 


Subpart B—Approval of Private Lender as 
Coinsurer 


§ 255.101 Review of operation prior to ap- 
proval as coinsurer. 


Approval of a private lender as de- 
fined in § 255.7, as a coinsurer of mort- 
gage loans, eligible to underwrite and 
service mortgages on multifamily pro- 
jects for coinsurance, will be made for 
lenders who have requested approval 
and who are currently approved as 
mortgagees under the provisions of 
§§ 203.2 and 203.4 of this chapter, after 
a review of the lender’s operations by 
HUD as prescribed in § 255.102 of this 
part. 


§ 255.102 Technical review prior to ap- 
proval as a coinsurer. 


A lender’s technical staff and proce- 
dures must undergo a review prior to 
being approved as a coinsurer. As part 
of this review, the following special re- 
quirements are necessary for certifica- 
tion as an approved coinsurer eligible 
to underwrite mortgages for multifam- 
ily projects under this part: 

(a) It shall provide a written opinion 
of its Counsel that it has the neces- 
sary powers to participate in the pro- 
gram authorized under this part; 

(b) It shall submit such evidence as 
the Commissioner may require regard- 
ing a net worth, surplus accounts, 
equity capital or other similar catego- 
ry satisfactory to the Commissioner of 
at least $1,000,000, .and evidence that 
its assets, which must be acceptable to 
the Commissioner, are properly pro- 
portioned to its liabilities and are ade- 
quate for the character and extent of 
its intended operations; 

(c) It shall submit evidence to the 
Commissioner that it has the ability, 
either through technical staff em- 
ployed by it, or through contracts with 
persons not on the lender’s staff, for 
discharging full mortgage underwrit- 
ing, servicing and property disposition 
functions in a manner which is con- 
sistent with the requirements of this 
part. 

(d) It shall submit to periodic audit- 
ing and review by the Commissioner, 
the Inspector General or the Comp- 
troller General of the United States 
with respect to its participation in the 
program authorized by this part. 

(e) It shall submit its most recent de- 
tailed audit report of its books made 


by an independent certified public ac- 
countant selected in accordance with 
applicable State law or procedures 
supplemented by such additional in- 
formation as the Commissioner shall 
request; 

(f) It shall file with the Commission- 
er similar annual audits (1) within 
such period of time required pursuant 
to applicable State law and procedures 
or (2) within 75 days of the closing of 
its fiscal year so long as it continues as 
an approved lender; 

(g) It shall promptly notify the Com- 
missioner of any adjustments in its 
processing procedures which take 
place after its certification as an ap- 
proved lender and shall make no ad- 
justments in its processing procedures 
that are inconsistent with the require- 
ments of this part; 

(h) It shall have in its immediate 
employ a technical staff consisting of 
at least one individual who is knowl- 
edgeable in the area of construction, 
one in underwriting skills and one who 
is skilled in the management and dis- 
position of multifamily projects; 

(i) It shall have in its immediate 
employ staff with sufficient profes- 
sional and technical competence to 
monitor the performance of any work 
it contracts to have done by persons 
not in the lender’s employ such as ap- 
praisals, cost, credit analysis, architec- 
tural, engineering and management 
services; 

(j) All appraisers assigned by the 
lender to determine the value of prop- 
erties intended to serve as security for 
coinsured mortgages must adhere to 
minimum standards of education and 
experience established by the Commis- 
sioner; 

(k) It shall file with the Commission- 
er satisfactory proof that it has the ca- 
pacity to service mortgages coinsured 
pursuant to this part. 

(1) It shall abide by all applicable re-, 
quirements issued by the Commission- 
er for discharging its mortgage under- 
writing, servicing and property disposi- 
tion functions pursuant to this part. 


§ 255.103 Duration of approval. 


Initial certification of a private 
lender as an approved coinsurer under 
§ 255.102 of this part will be valid until 
the Secretary’s authority to coinsure 
pursuant to this part shall have ex- 
pired, unless such approval is with- 
drawn pursuant to the provisions of 
§ 255.104 of this part. 


§ 255.104 Withdrawal of approval. 


The Commissioner may refrain from 
endorsing a credit instrument for 
mortgage insurance authorized by this 
part with respect to any project pro- 
posed for coinsurance by a private 
lender which has been given written 
notice by the Commissioner that its 
approval as a coinsurer under this part 
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has been suspended or withdrawn. 
Certification as an approved lender 
under this part may be suspended or 
withdrawn pursuant to the provisions 
of part 24 of this title for any of the 
following causes: 

(a) Failure to maintain satisfactory 
capital funds or sturcture; 

(b) Failure to perform underwriting, 
servicing, or property disposition func- 
tions consistent with the requirements 
of this part; as evidenced by, among 
other things, a coinsurer’s ratio of co- 
insured loans in default or in forebear- 
ance in relation to its entire coinsured 
portfolio; 

(c) Failure to discharge its responsi- 
bilities under a coinsurance contract; 

(d) Transfer of a coinsured mortgage 
to a lender not approved under this 
part; 

(e) Failure to segregate all escrow 
funds received from mortgagors on ac- 
count of ground rents, taxes, assess- 
ments and insurance premiums, and to 
deposit such funds to a special account 
or accounts; . 

(f) Use of escrow funds for any pur- 
pose other than that for which they 
were received; 

(g) Payment by the lender of any 
fee, kickback, or other consideration, 
directly or indirectly, in connection 
with any insured mortgage transaction 
or transactions to any person includ- 
ing an attorney, escrow agent, title 
company, consultant, mortgage 
broker, seller, builder, or real estate 
agent if such person has received any 
other payment or other consideration 
from the mortgagor, the seller, the 
builder, or any other person for ser- 
vices related to such transaction or 
transactions or from or related to the 
purchase or sale of the mortgaged 
property, except that compensation 
may be paid for the actual perform- 
ance of such services as may be ap- 
proved by the Commissioner. 

(h) Such other reasons as the Com- 
missioner determines to be justified in 
accordance with part 24 of this title, 
by action of the agency review board 
established by part 25 of this title or 
§ 203.7 of this chapter. 

(i) A principal whose participation in 
a proposed project has been disap- 
proved and whose request for reconsi- 
deation has resulted in confirmation 
of the disapproval may appeal under 
section 24.10 of this title. 


§ 255.105 Effects of withdrawal of approv- 
al as a coinsurer on insurance commit- 
ments made by the coinsurer while it 
was approved. 


Withdrawal or termination of a pri- 
vate lender as an approved coinsurer 
under this part will not affect any 
mortgage or the insurance of any 
mortgages accepted for insurance 
while the lender was an approved coin- 
surer. 


PROPOSED RULES 


§ 255.106 Mortgage servicing and obliga- 
tions during coinsurance period. 


Servicing functions during’ the 
period when the Commissioner is a co- 
insurer of the mortgage shall be pe- 
formed only by the lender, except that 
the lender may elect to delegate ser- 
vicing to another entity if the lender 
retains its obligations under this part. 
However, the lender may not transfer 
its risk of loss which would result from 
default of a+ coinsured mortgage 
through reinsurance or otherwise. 


§ 225.107 Required regulatory agreement 
with mortgagors. 


(a) The lender and the mortgagor 
shall effect an agreement whereby the 
mortgagor, as further consideration 
for the making of the mortgage loan, 
contracts with the lender that it will 
fulfill the provisions of subpart C, 
§§ 255.222 through 255.226. Such regu- 
lation or restriction will be in the form 
of a regulatory contract between the 
mortgagor and the lender which shall 
be responsible for enforcing the provi- 
sions of the regulatery contract. 

(b) The lender may regulate and re- 
strict the mortgagor, as long as the 
commissioner and the lender are coin- 
surers of the mortgage, on such other 
matters as may be required by the 
lender as conditions for lending which 
do not conflict with the requirements 
of the Commissioner under this part. 


Subpart C—Eligibility Requirements Applicable 
to Mortgages Insured Under Section 207 Pur- 
suant to Section 223(f) 


§ 255.201. Application. 


The application for a commitment to 
make a coinsured mortgage loan on a 
project shall be submitted to the 
lender, as agent for the Secretary, by 
the sponsor of such project accompa- 
nied by such exhibits as may be re- 
quired by the lender to enable the 
lender to comply with requirements 
for coinsurance of the mortgage estab- 
lished under this part. An application 
for a commitment to make a mortgage 
loan may be required by the lender 
prior to the submission of the applica- 
tion contemplating mortgage insur- 
ance. 


§ 255.202 Application fees, inspection fees, 
and service charges. 


The lender may collect from the 
mortgagor such application fees, in- 
spection fees; and initial service 
charges as it may require to reimburse 
itself for the cost of processing an ap- 
plication, conducting inspections, and 
closing a mortgage transaction. In no 
event will the total fees be permitted 
to exceed those allowed in the fully-in- 
sured section 223(f) program. 
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§ 255.203 Processing and commitment. 


The lender shall, as agent for the 
Secretary, perform all of the process- 
ing, including the issuance of both 
conditional and firm commitments, 
and make all of the determinations of 
the eligibility of a mortgage for coin- 
surance under this part except for en- 
vironmental clearances under HUD 
handbook 1390.1 done by HUD field 
offices prior to issuance of a condition- 
al commitment. Upon completion of 
all required repairs and improvements 
and receipt by the Commissioner of 
the lender’s certification that the 
terms and conditions of the commit- 
ment for coinsurance have been satis- 
fied, the Commissioner shall promptly 
endorse the credit instrument for in- 
surance. The commitment to insure 
upon completion shall be effective for 
18 months. The term of the commit- 
ment may be extended or may be 
amended in such a manner as the 
lender may prescribe from time to 
time pursuant to an application to the 
Commissioner for such extension or 
amendment of said commitment, 
which application shall be acted upon 
by the Commissioner and returned to 
the lender promptly after receipt 
thereof. An expired commitment may 
be reopened if a request for reopening 
is received by the lender from the 
mortgagor within 90 days of the expi- ~ 
ration of the commitment and the 
Commissioner shall act upon the ap- 
plication for reopening of such expired 
commitment in the manner prescribed 
for amendment or extension of com- 
mitments herein above set forth. 


ELIGIBLE MORTGAGES 


§ 255.209 Mortgage provisions. 


: (a) The mortgage shall be: 

(1) Executed on a form approved by 
the Commissioner for use in the juris- 
diction in which the property covered 
by the mortgage is situated, which 
form shall not be changed without the 
prior written approval of the Commis- 
sioner. 

(2) Executed by a mortgagor with 
the qualifieations as provided by this 
subpart. 

(3) A first lien on property that con- 
forms with the intent of the property 
standards prescribed by the Commis- 
sioner. 

(b) In the case of cooperative mort- 
gagors, the mortgage shall provide 
that the mortgagor will not arrange 
for management of the property 
except in the manner and under an 
agreement approved by the lender and 
the Commissioner in writing. 


§ 255.210 Mortgage lien and other obliga- 
tions. 


A mortgagor shall certify at endorse- 


ment of the loan for insurance and the 
lender shall determine that: 
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(a) The property covered by the 
mortgage is free and clear of all liens 
other than the insured mortgage and 
such other liens as may be approved 
by the lender, in accordance with 
standards established by the Commis- 
sioner. Liens other that the insured 
mortgage which may be approved 
(other than liens of taxes and assess- 
ments of the State or subdivisions of 
the State not yet due and payable, or 
ground rents) may not have under ap- 
plicable law a priority equal or superi- 
or to the insured mortgage. 

(b) There will not be outstanding 
unpaid obligations contracted for in 
connection with the mortgage transac- 
tion, the purchase of the mortgage 
property, or the repairs and improve- 
ments to the project, except obliga- 
tions approved by the lender, in ac- 
cordance with standards established 
by the Commissioner. Obligations of 
the mortgagor shall be approved by 
the lender under this section only if 
such obligations are determined by 
the lender to be of a lesser priority for 
payment than the obligation of the in- 
sured mortgage. 

(c) When a loan is made to finance 
the purchase of an existing multifam- 
ily housing project, the mortgagor 
may not have any additional obliga- 
tions in connection with the transac- 
tion which exceed the lesser of: 

(1) Seven and one-half percent of 
the lender’s estimate of value as de- 
fined in § 225.211(b), or 

(2) seven and one-half percent of the 
cost of acquisition as defined in 
§ 255.211(d). - 

(d) When a loan is made to refinance 
an existing multifamily housing proj- 
ect, the mortgagor may not have any 
additional obligations in connection 
with the transaction which exceed the 
lesser of: 

(1) Seven and one-half percent of 
the lender’s estimate of value, or 

(2) Fifty percent of the difference 
between the cost to refinance as de- 
fined in § 255.211(c)(2) and the maxi- 
mum mortgage amount as determined 
by the lender. 

(e) The additional obligations, if 
any, provided for in paragraphs (c) 
and (d) of this section shall be repre- 
sented by promissory notes on forms 
approved by the Commissioner. Such 
notes shall not be due and payable 
until the maturity date of the mort- 
gage to be insured pursuant to this 
part, but may be prepaid from surplus 
cash and in accordance with the condi- 
tions prescribed in the regulatory 
agreement between the lender and the 
mortgagor. 


§ 255.211 Maximum mortgage amounts. 


In addition to the limitations in 
paragraphs (c) and (d) of this section, 


a mortgage may not involve a princi- 
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pal obligation in excess of the lessor of 
the following: 

(a) Dollar limitations on units. 

(1) The total of the amounts-per 
family dwelling unit for other than 
elevator type structures (excluding ex- 
terior land improvements as defined 
by the Commissioner) depending upon 
the number of bedrooms, which may 
be: $19,500 per family unit without a 
bedroom. $21,600 per family unit with 
one bedroom. $25,800 per family unit 
with two bedrooms. $31,800 per family 
unit with three bedrooms. $36,000 per 
family unit with four or more bed- 
rooms. 

(2) Increased mortgage amount—ele- 
vator type structures. In order to com- 
pensate for the higher costs incident 
to construction of elevator type struc- 
tures of sound standards of construc- 
tion and design, the lender may, pur- 
suant to guidelines issued by the Com- 
missioner, increase the dollar amount 
limitations per family unit for these 
type structures to not in excess of: 
$22,500 per family unit without a bed- 
room. $25,200 per family unit with one 
bedroom. $30,900 per family unit with 
two bedrooms. $38,700 per family unit 
with three bedrooms. $43,758 per 
family unit with four or more bed- 
rooms. 

(3) Increased mortgage amount— 
high cost areas. (i) In any geographical 
area where the Commissioner finds 
cost levels so require, the Commission- 
er may increase, by not to exceed 50 
percent, the dollar amount limitations 
set forth in paragraphs (a) (1) and (2) 
of this section. 


(ii) If the Commissioner finds that . 


because of high costs in Alaska, Guam, 
or Hawaii, it is not feasible to con- 
struct dwellings without the sacrifice 
of sound standards of construction, 
design, and livability within the limita- 
tions of maximum mortgage amounts 
provided in this section, the principal 
obligation of mortgages may be in- 
creased in such amounts as may be 
necessary to compensate for such costs 
but not to exceed in any event the 
maximum, including high cost area in- 
creases, if any, otherwise applicable by 
more than one-half thereof. 

(b) Value: An amount not exceeding 
85 percent of the lender’s estimate of 
market value. The final estimate of 
value for the purpose of this section 
shall result from consideration of 
three indicators of market value: 

(1) The estimated market value of 
the project by capitalization; 

(2) The estimated market value by 
direct sales comparison; 

(3) The total estimated replacement 
cost of the project (without deducting 
depreciation). Capitalization will use 
net income which results from market 
rents estimated by comparison with 
unsubsidized projects, capitalized at 
rates extracted from market transac- 


tions of comparable properties. 
Market value by direct sales compari- 
son will be estimated by comparison of 
the subject property with competing 
properties recently sold, using at least 
two units of comparison. The total es- 
timated replacement cost of the proj- 
ect (before depreciation) provides only 
an upper limit. The final estimate of 
value must lie between that indicated 
by capitalization and that indicated by 
direct sales comparison, but in no 
event shall the final estimate of value 
exceed the total estimated replace- 
ment cost of the project. 

(c) Property to be refinanced. If the 
property is to be refinanced by the in- 
sured mortgage without a change of 
ownership, or, if property is sold to a 
purchaser who has an identity of in- 
terest with the seller and the purchase 
is to be financed with the insured 
mortgage, then the maximum mort- 
gage amount shall not exceed the 
greater of: 

(1) 70 percent of the lender’s esti- 
mate of value of the project, or, 

(2) The cost to refinance the existing 
indebtedness which will consist of the 
following items, the eligibility and 
amounts of which must be determined 
by the lender: 

(i) The amount required to pay off 
the existing indebtedness; 

(ii) An amount for the initial deposit 
for the reserve fund for replacements; 

(iii) Reasonable and customary legal, 


‘organizational, title, and recording ex- 


penses, including discounts charged by 
the lender, as permitted by the Com- 
missioner; " 

(iv) The estimated repair costs, if 
any, including the estimated cost of in- 
stalling safety and fire prevention 
components, as defined by the Com- 
missioner, in the project; 

(v) Architect’s municipal inspection 
and/or engineering fees. 

(d) Property to be acquired. If the 
project is to be acquired by the mort- 
gagor and the purchase price is to be 
financed with the insured mortgage, 
the maximum amount shall not 
exceed 85 percent of the cost of acqui- 
sition as determined by the lender. 
The cost of acquisition shall consist of 
the following items (to the extent that 
each item is paid by the purchaser sep- 
arately from the purchase price), the 
eligibility and amounts of which must 
be determined by the lender: 

(1) Purchase price as indicated in 
the purchase agreement; 

(2) An amount for.the initial deposit 
to the reserve fund for replacements; 

(3) Reasonable and customary legal, 
organizational, title, and recording ex- 
penses, including discounts charged by 
the lender, as permitted by the Com- 
missioner; 

(4) The estimated repair cost, if any, 
including the estimated cost of install- 
ing fire prevention and safety compo- 
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nents, as defined by the Commission- 
er, in the project; 

(5) Architects’s municipal inspection 
and/or engineering fees. 

(e) Debt service. An amount that can 
be amortized by 85 percent of the pro- 
jected net income of the project after 
payment of operating expenses and 
taxes. 

(f) Reduced mortgage amount—lease- 
holds. In the event the mortgage is se- 
cured by a leasehold estate rather 
than a fee simple estate, the value of 
the property described in the mort- 
gage shall be the value of the lease- 
hold estate (as determined by the 
lender) which shall in all cases be less 
than the value of the property in fee 
simple. 


§ 255.212 Maturity. 


The mortgage shall have a maturity 
satisfactory to the lender, not less 
than 10 years, nor shall it exceed the 
lesser of-35 years or 75 percent of the 
estimated remaining economic life of 
the physical improvements. The term 
of the mortgage shall begin on the 
first day of the second month follow- 
ing the date of initial-final endorse- 
ment of the mortgage for insurance. 


§ 255.213 Payment requirements. 


Method of payment. The mortgage 
shall provide for monthly payments 
on the first day of each month on ac- 
count of interest and principal and 
shall provide for payments in accord- 
ance with an amortization plan as 
agreed upon by the mortgagor, and 
the lender. 


§ 255.214 Maximum mortgage 
rate. 


interest 


(a) On and after September 2, 1975, 
the maximum interest rate on which 
commitments to insure shall be issued 
shall not exceed 9 percent per annum. 

(b) The insured mortgage shall bear 
interest at such rate as may be agreed 
upon by the mortgagor and the lender 
but such rate shall not exceed the rate 
. specified in the commitment to insure. 
At the option of the lender, it may 
issue an amended commitment to 
insure at a higher or lower interest 
rate. If the amended commitment is to 
insure at a higher rate, such higher 
rate shall not exceed the maximum 
rate in effect at the time of the issu- 
ance of the amended commitment 
which shall be no later than the date 
that the mortgage is endorsed for in- 
surance. The lender shall only request 
a commitment to insure a mortgage at 
a higher rate than that specified in 
the original commitment to insure if it 
is determined by the lender that the 
project which is the security for the 
mortgage will be able to charge the in- 
creased rentals required to amortize a 
mortgage at the higher rate without 
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adversely affecting the 
soundness of the project. 


economic 


§ 225.215 Mortgage to cover the entire 
property. 


The mortgage shall cover the entire 
property included in the housing proj- 
ect. 


§ 225.216 Covenant for hazard insurance. 


The mortgage shall contain a cov- 
enant acceptable to the Commissioner 
binding the mortgagor to ‘keep the 
property insured by a standard policy 
or policies against loss from fire and 
such other hazards as the lender, upon 
the insurance of the mortgage, may 
stipulate, in an amount which will 
comply with the coinsurance clause 
applicable to the location and charac- 
ter of the property, but not less than 
80 percent of the actual cash value of 
the insurable improvements and 
equipment of the project. The policies 
evidencing such insurance shall have 
attached thereto a standard mortgag- 
ee clause making loss payable to the 
lender and the Commissioner as their 
interests may appear. 


§ 225.217 Soundness of project. 


No mortgage shall be accepted for 
insurance unless the lender finds that 
the property or project with respect to 
which the mortgage is executed is eco- 
nomically sound, except that as to 
mortgages covering property located 
in Alaska, or in Guam, or in Hawaii, 
no mortgage shall be accepted for in- 
surance unless the lender, with prior 
notice to the Commissioner finds that 
the property or project is an accept- 
able risk giving consideration to the 
acute housing shortage in Alaska, or 
in Guam, or in Hawaii. 


§ 225.218 Accumulation of accruals. 


(a) The mortgage shall provide for 
payments by the mortgagor to the 
lender on each interest payment date 
of an amount sufficient to accumulate 
in the hands of the lender one pay- 
ment period prior to its due date, the 
next annual mortgage insurance pre- 
mium. Such payments shall continue 
only so long as the contract of coinsur- 
ance shall remain in effect. 

(b) The mortgage shall provide for 
such equal monthly payments by the 
mortgagor to the lender as will amor- 
tize the ground rents, if any, and the 
estimated amount of all taxes, water 
rates and special assessments, if any, 
and fire and other hazard insurance 
premiums, within a period ending one 
month prior to the date on which the 
same become delinquent. the mort- 
gage must also make provisions for ad- 
justments, in case the _ estimated 
amount of such taxes, water rates and 
assessments, and insurance premiums 
shall prove to be more, or less, than 
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the actual amount thereof so paid by 
the mortgagor. 


§ 255.219 Application of mortgage pay- 
ments 


The mortgage shall provide that all 
monthly payments being made by the 
mortgagor to the lender shall be added 
together and the aggregate thereof 
shall be paid by the mortgagor upon 
each monthly payment date in a single 
payment. The lender shall apply all 
payments received from the mortga- 
gor or for the account of the mortga- 
gor to the following items in the order 
set forth: 

(1) Premium charges under the con- 
tract of insurance, where applicable. 

(2) Ground rents, taxes, special as- 
sessments and fire and other hazard 
insurance premiums. 

(3) Interest on the mortgage. 

(4) Amortization of the principal of 
the mortgage. 


§ 225.220 Prepayment privileges. 


The mortgage may establish such 
conditions or penalties for prepayment 
as may be agreed upon by the lender 
and mortgagor. 


§ 255.221 Late charges. 


The mortgage may provide for the 
collection by the lender of a late 
charge, not to exceed two cents for 
each dollar, of each payment to inter- 
est and principal more than 15 days in 
arrears, or such other charges as may 
be agreed to by the lender and the 
Commissioner, to cover the extra ex- 
pense involved in handling delinquent 
payments. Late charges shall be sepa- 
rately charged to and collected from 
the mortgagor and shall not be de- 
ducted from any aggregate monthly 
payment. 


SUPERVISION OF MORTGAGORS 


§ 255.222 In general. 


In order to be eligible for the benefit 
of insured financing under this part, a 
mortgagor must agree to be regulated 
and restricted by the lender as to 
rents, sales, charges, capital structure, 
rate of return, and methods of oper- 
ation. 


§ 255.223 Required supervision of private 
mortgagors. 


The regulatory agreement required 
by § 255.107 shall provide that the fol- 
lowing items are regulated or restrict- 
ed: 

(a) Capital structure. (1) The 
number of shares of capital stock, in 
the case of a corporation, may be 
issued in such amounts and form as 
may be agreed upon by the sponsors 
and the lender prior to the endorse- 
ment of the mortgage for insurance; 
and 
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(2) In the case of a trust entity bene- 
ficial certificates of interest may be 
issued in such amounts and form as 
may be agreed upon by the mortgagor 
and the lender. 

(b) Rate of return. Dividends of 
other distributions, as defined in the 
charter, trust agreement, or regula- 
tory agreement, may be declared or 
made only as of or after the end of a 
semiannual or annual fiscal period. No 
dividends or other distributions shall 
be declared or made except out of sur- 
plus cash legally available and remain- 
. ing after: : 

(1) The payment of: (i) All sums due 
or currently required to be paid under 
the terms of any mortgage or note in- 


* sured under this part; 


(ii) All amounts required to be de- 
posited in the reserve fund for Re- 
placements; 

(iii) All obligations of the project 
other than the mortgage insured 
under this part unless funds for pay- 
ment are set aside or deferment of 
payment has been approved by the 
lender. 

(2) The segregation of: (i) An 
amount equal; to the aggregate of all 
special funds required to be main- 
tained by the project; 

(ii) All tenant security deposits held. 
No distributions of any kind may be 
made from borrowed funds. 

(c) Rents and charges. No charge 
shall be made by the mortgagor for 
the accommodations, facilities, or ser- 
vices offered by the project in excess 
of those approved by the lender, and 
subject to further review by the Com- 
missioner, in writing prior to the open- 
ing of the project for rental. In ap- 
proving such charges and in passing 
upon applications for changes, consid- 
eration will be given to the following 
and similar factors: 

(1) Rental income necessary to main- 
tain the economic soundness of the 
project. 

(2) Rental income necessary to pro- 
vide reasonable return on the invest- 
ment consistent with providing reason- 
able rentals to tenants. 

(d) Methods of operation. (1) The 
mortgagor shall maintain its project, 
the grounds, buildings, and equipment 
appurtenant thereto, in good repair 
and will promptly complete necessary 
repairs and maintenance as required 
by the lender. 

(2) In all projects, a fund for replace- 
ment shall be established and main- 
tained with the lender. The amount 
and type of such fund and the condi- 
tions under which it shall be accumu- 
lated, replenished, and used, shall be 
specified in the regulatory agreement. 

(3) The mortgagor, its property, 
equipment, buildings, plans, offices, 
apparatus, and devices, books, con- 
tracts, records, documents, and papers 
shall be subject to inspection and ex- 
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amination by the commissioner and - 


the lender, or their authorized agents 
at all reasonable times. 

(4) The mortgagor shall execute and 
deliver to the Commissioner or the 
lender a certificate that the books and 
accounts of the mortgagor will be es- 
tablished and maintained in a manrier 
satisfactory to the lender on the date 
the certificate is executed. Such certif- 
icate shall be to the effect that so long 
as the mortgage is coinsured the mort- 
gagor’s books and accounts will be 
kept in accordance with the require- 
ments of the lender; will be in such 
form as to permit a speedy and effec- 
tive audit and as may otherwise be 
prescribed by the lender; will be main- 
tained for such periods of time as may 
be prescribed by the lender, and will 
be available to the Commissioner, the 
lender and to the Comptroller General 
of the United States for such examina- 
tion and audits as they may desire to 
make. The mortgagor shall file with 
the Commissioner and the lender the 
following reports verified by the signa- 
ture of such officers of the mortgagor 
as the lender may designate and in 
such form as prescribed by the lender: 

(i) Monthly occupancy reports, when 
required by the lender; i 

(ii) Complete annual financial re- 
ports based upon examinations of the 
books and records of the mortgagor, 
prepared in accordance with the re- 
quirements of the lender, certified to 
by an officer of the mortgagor and, 
when required by the lender, prepared 
and certified by a Certified Public Ac- 
countant (or other person acceptable 
to the lender), such reports to be sub- 
mitted within sixty (60) days after the 
end of each fiscal year. 

(iii) Specific answers to questions 
upon which information is desired 
from time to time relative to the 
actual cost of repairs and improve- 
ments, the disposition of mortgage 
funds, the operation and condition of 
the property and the status of the in- 
sured mortgage; 

(iv) Properly certified copies of min- 
utes of meetings of the directors, offi- 
cers, stockholders, shareholders, or 
beneficiaries. 


§ 255.224 Nondiscrimination in housing. 


The mortgagor shall certify in the 
regulatory agreement required by 
§ 255.107 that so long as the mortgage 
is coinsured under this part the mort- 
gagor will do the following: 

(a) Agree to refrain from utilizing 
criteria or methods of selecting ten- 
ants which discriminate against any 
family by reason of the fact that there 
are children in the family, unless the 
project was designed specifically for 
occupancy by elderly people; or dis- 
criminate against any family by 
reason of the sex of household head. 


(b) Comply with the provisions of 
title VIII of the Civil Rights Act of 
1968, as amended, which prohibits dis- 
crimination because of race, color, 
creed, sex, or national origin, and ad- 
minister the program and related ac- 
tivities in a manner to affirmatively 
further fair housing. The applicant 
shall also comply with similar State 
and local fair housing laws and ordin- 
ances. 

(c) Comply with the provisions of 
Executive Order 11063 on Equal Op- 
portunity in Housing which deals with 
preventing discrimination on the basis 
of race, color, creed or national origin 
in housing and related facilities pro- 
vided through Federal financial assist- 
ance. 

(d) Rent, permit the rental or permit 
the offering for rental of the housing, 
or any part thereof, covered by such 
mortgage, for transient or hotel pur- 
poses. For the duration of the regula- 
tory agreement, the term rental for 
transient or hotel purposes shall mean 
(1) rental for any period less than 30 
days, or (2) any rental, if the occu- 
pants of the housing accommodations 
are provided customary hotel services, 
such as room service for food and bev- 
erages, maid service, furnishing and 
laundering of linens, and bellboy serv- 
ice; 

(e) Sell the project as long as the 
mortgage is coinsured :.nder this part, 
unless the purchaser also certifies 
under oath as is required by this sec- 
tion. 


§ 255.225 Discrimination in employment. 


The mortgagor shall certify (on a 
form approved by the Department) 
that he (it) will not discriminate on 
the basis of race, color, creed, sex or 
national origin against any employee 
or applicant for employment. Any con- 
tract or subcontract executed for proj- 
ect repairs and improvements shall 
contain a provision to this effect. In 
addition, the provisions of Executive 
Order 11246 and title 24 CFR part 130 
shall apply, when appropriate, to such 
contracts. 


§ 255.226 Covenant regarding use of prop- 
erty. 

The mortgagor shall contain a cov- 
enant prohibiting the use of the prop- 
erty covered thereby for any purpcse 
other than that for which it was in- 
tended at date the mortgage was ex- 
ecuted. 


PROPERTY REQUIREMENTS 


§ 255.227 Eligibility of property. 

(a) A mortgage to be eligible for in- 
surance shall be on real estate held: 

(1) In fee simple; or 

(2) On the interest of the lessee 
under a lease for not less than 99 
years, which is renewable; or 
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(3) Under a lease having a period of 
not less than 75 years to run from the 
date the mortgage is executed; or 

(4) Under a lease executed by a gov- 
ernmental agency, or such other lessor 
as the Commissioner may approve for 
the maximum term consistent with 
the legal authority for the execution 
of such lease, provided that the term 
of any such lease shall run for a 
period of not less than 50 years from 
the date the mortgage is executed. 

(b) The property coinstituting secu- 
rity for the mortgage must be held by 
an eligible mortgagor as herein de- 
fined and must at the time the mort- 
gage is insured be free and clear of 
other liens except those approved by 
the lender. : 


§ 255.228 Development of property. 


(a) Obligation of the mortgagor. The 
mortgagor shall be obligated to either 
purchase or refinance existing housing 
and make such repairs and improve- 
ments as are deemed necessary by the 
lender. The property must not require 
substantial rehabilitation as herein- 
after defined. The property, including 
improvements, shall comply with any 
material zoning or deed restrictions 
applicable to the project site and with 
all applicable building and other gov- 
ernmental regulations. 

(b) Properties requiring substantial 
rehabilitation. Properties requiring 
substantial rehabilitation are those 
properties which do not provide safe 
and adeauate shelter; and in their 
present condition endanger the health 
and well-being of the occupants. Such 
housing has: A critical defect or com- 
bination of criticial defects the cost of 
which would exceed the greater of: 

(1) 15 percent of the property’s 
value after repairs; or 

(2) $3,000 per dwelling unit, or such 
higher amount that the Commissioner 
determines is justified when compared 
with amounts expended in the area for 
the majority of other rehabilitation 
projects assisted by the Department. 

(c) Costs of replacement items and 
Sire safety equipment. In determining 
whether a property exceeds the sub- 
stantial rehabilitation threshold de- 
scribed in paragraph (b) (1) and (2) of 
this section, the Commissioner may 
exempt from the total which must not 
exceed the threshold, the purchase 
price but not the installation cost of 
the following specific items of replace- 
ment or fire safety equipment: 

(1) Replacement of: 

(i) Ranges/hoods, 

(ii) Ovens, 

(iii) Refrigerators, 

(iv) Garbage disposals, 

(v) Dishwashers, and 

(vi) Carpets; and 

(2) Fire safety equipment required 
by Federal, State or local law. 
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(d) Critical defect. As used herein, 
the term “critical defect’ shall in- 
clude, but is not limited to: Holes, 
open cracks, or loose or missing mate- 
rial over a large area of outside walls, 
roof, chimney, inside walls, floors or 
ceilings; insubstantial or sagging 
floors, walls or roof; extensive damage 
by storm, fire or flood; inadequate or 
potentially hazardous utility systems 
and equipment; a lack of hot running 
water, a usable flush toilet, a tub or 
shower. 

(e) Minimum number of units. A 
project shall consist of not less than 
eight dwelling units. 

(f) Date of application. In order to 
be eligible for mortgage insurance 
under this part, 3 years must have 


- elapsed from the date of compietion of 


the project or beginning of occupancy 
(whichever is later) to the date of ap- 
plication for mortgage insurance. 

(g) Financial viability. The project 
shall have attained sustaining occu- 
pancy (occupancy that would produce 
rental income sufficient to pay operat- 
ing expenses, annual debt service and 
reserve fund for replacement require- 
ments) as determined by the lender, 
prior to endorsement of the project 
for insurance; or else the mortgagor 
shall provide an operating deficit fund 
at the time of endorsement for insur- 
ance, in an amount, and under an 
agreement, approved by the lender, 


§ 255.229 Commercial facilities. 


The project may include only such 
commercial and community facilities 
as the lender determines will be ade- 
quate and appropriate to serve the oc- 
cupants. In no event shall net rentable 
commercial area exceed 10 percent of 
the total net rentable area, both com- 
mercial and residential. Notwithstand- 
ing the above, this limitation may be 
waived, for good cause, by the Com- 
missioner. 


TITLE 


§ 255.230 Eligibility of title. 


In order for the mortgaged property 
to be eligible for insurance, the lender 
must determine that marketable title 
thereto is vested in the mortgagor as 
of the date the mortgage is filed for 
record. The title evidence will be ex- 
amined by the lender and the original 
endorsement of the credit instrument 
for insurance wil be evidence of its ac- 
ceptability. 


§ 255.231 Title evidence. 


Upon insurance of the mortgage, the 
mortgagor shall furnish to the lender 
a policy of title insurance covering 
such property, as provided in para- 
graph (a) of this section. If, for rea- 
sons the lender deems satisfactory, 
title insurance cannot be furnished, 
the mortgagor shall furnish such evi- 
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dence of title in accordance with sub- 
paragraph (2), (3), or (4) of this para- 
graph, as the lender may require. Any 
policy of title insurance, or evidence of 
title required under this sectioh shall 
be furnished without expense to the 
lender. The types of title evidence are: 

(a) A policy of title insurance issued 
by a company and in a form satisfac- 
tory to the lender. The policy shall 
name as the insured the lender and 
the mortgagor as their interests may 
appear. The policy shall provide that 
upon acquisition of title by the lender, 
it will become an owner’s policy run- 
ning to the lender. 

(b) An abstract of title satisfactory 
to the lender, prepared by an abstract 
company or individual engaged in the 
business of preparing abstracts of title, 
accompanied by the legal opinion sat- 
isfactory to the lender as to the qual- 
ity of such title, signed by an attorney 
at law experienced in the examination 
of titles. 

(c) A Torrens or similar title certifi- 
cate. 

(d) Evidence of title conforming to 
the standards of a supervising branch 
of the Government of the United 
States of America, or of any State or 
territory thereof. 


Cost CERTIFICATION REQUIREMENTS 


§ 255.232 Agreement to certify cost re- 
quirements. 


Prior to disbursement of any part of 
the loan, the lender shall enter into an 
agreement with the mortgagor in form 
and content satisfactory to the Com- 
missioner for the purpose of preclud- 
ing any excess of mortgage proceeds 
over statutory and regulatory limita- 
tions. Under this agreement, the mort- 
gagor shall agree: 

(a) To execute a certificate of actual 
costs, upon completion of all physical 
improvements on the mortgaged prop- 
erty, in accordance with § 225.235 of 
this part. 

(b) To apply in reduction of the out- 
standing balance of the principal 
amount of the mortgage, mortgage 
proceeds which exceed the amounts 
set forth in § 255.239 of this report. 


§ 225.235 Certificate of actual cost—con- 
tents in general. 


(a) Submission of certificate. The 
mortgagor’s certificate of actual cost, 
in a form approved by the Commis- 
sioner, shall be submitted prior to ini- 
tial-final endorsement and upon com- 
pletion of the improvements to the 
satisfaction of the lender, except those 
refinancing transactions where 70 per- 
cent of value is the controlling crite- 
rion. 

(b) The certificate shall show the 
actual cost to the mortgagor of acquir- 
ing the property or refinancing prop- 
erty which secures an existing indebt- 
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edness. Items which shall be included 
if paid by the mortgagor in acquiring 
property are listed in § 255.211(d). 
Items which shall be included if paid 
by the mortgagor in refinancing prop- 
erty are listed in § 255.211(c)(2) of this 
chapter. 


§ 255.239 Reduction in mortgage amount. 


If the principal obligation of the 
mortgage exceeds the applicable statu- 
tory percentage of the approved actual 
cost, as reflected in this part, the 
mortgage shall be reduced by the 
amount of such excess prior to initial- 
final endorsement for insurance. 


§ 225.240 Requisites of certification of 
actual costs. 


Any statement of certification re- 
quired by § 255.232 shall specifically 
state that it has been made, presented, 
and delivered for the purpose of influ- 
encing an official action of the Com- 
missioner and may be relied upon by 
the Commissioner and the lender as a 
true, statement of the facts contained 
therein. 


§ 255.241 Cost certification incontestable. 


Upon the lender’s approval of the 
mortgagor’s certification, such certifi- 
cation shall be final and incontestable 
except for fraud or material misrepre- 
sentation on the part of the mortga- 
gor. 


Subpart D—Contract Rights and Obligations. 


§ 255.401 Definitions. 


As used in this subpart the following 
terms shall have the meaning indicat- 
ed: 

(a) “Commissioner” means the Fed- 
eral Housing Commissioner. 

(b) “Act” means the National Hous- 
ing Act, as amended. : 

(c) “Mortgage” -means such a first 
lien upon real estate and other proper- 
ty as is commonly given to secure ad- 
vances on, or the unpaid purchase 
price of, real estate under the laws of 
the State, district, or territory in 
which the real estate is located, to- 
gether with the credit instruments, if 
any, secured thereby. 

(d) “Insured mortgage” means a 
mortgage which has been insured by 
the endorsement of the mortgage note 
pursuant to this part by the Commis- 
sioner, or his duly authorized repre- 
sentative. 

(e) “Contract of coinsurance” means 
the agreement between the private 
lender and the Commissioner for the 
coinsurance of a mortgage evidenced 
by the’endorsement of a mortgage 
note by the Commissioner and in- 
cludes the terms, conditions and provi- 
sions of this part and of the National 
’ Housing Act. 

(f) “Mortgagor” means the original 
borrower under a mortgage and its 
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successors and such of its assigns as 
are approved by the Commissioner. 

(g) “Mortgage insurance premium” 
means the mortgage insurance premi- 
um paid by the lender to the Commis- 
sioner in consideration of the contract 
of insurance. 


§ 255.402 Insurance of mortgage. 


Upon compliance with a commit- 
ment the Commissioner and the 
lender will insure the loan against 
losses resulting from nonpayment of 
the debt, evidencing the insurance by 
an appropriate endorsement by the 
Commissioner placed on the original 
credit instrument which will identify 
the regulations under which the loan 


is insured and the date of insurance. . 


The mortgage shall be insured from 
the date of the endorsement of the 
credit instrument by the Commission- 
er. The Commissioner and the lender 
shall thereafter be bound by the regu- 
lations in this part with the same 
force and to the same extent as if a 
separate contract had been executed 
relating to the insured mortgage, in- 
cluding the provisions of the regula- 
tions in this subpart and of the Act. 


MORTGAGE INSURANCE PREMIUMS 


§ 255.403 Amount of MIP to be collected 
from the mortgagor. 


The lender may collect from the 
mortgagor an MIP from the date of 
the contract of coinsurance which 
shall not exceed an initial MIP of 1 
percent of the principal obligations for 
the first year of the mortgage and 0.5 
percent per annum of the amount of 
the principal obligation of the mort- 
gage outstanding at any time thereaf- 
ter, without taking into account delin- 
quent payments or prepayments. 


§ 255.404 Method of payment of MIP. 


The payment of any MIP under this 
subpart shall be made to the Commis- 
sioner by the lender in cash or deben- 
tures. The MIP will be paid annually 
on a level percentage of the declining 
principal balance. 


§ 255.405 Annual payment of MIP on a 
level percentage of the declining princi- 
pal balance. 


The lender shall pay to the Commis- 
sioner on the effective date of the con- 
tract of coinsurance, a first year mort- 
gage insurance premium, covering a 
period of 1 year, equal to 0.75 percent 
of the outstanding principal balance 
of the mortgage. Each year thereafter, 
the lender, on the anniversary date of 
the contract of coinsurance shall pay a 
premium for the following year, equal 
to 0.38 percent per annum of the aver- 
age outstanding principal obligation of 
the mortgage, without taking into ac- 
count delinquent payments or prepay- 
ments. All premiums are payable in 


advance and no refund can. be made of 
any portion thereof except as herein- 
after provided in this subpart. 


§ 255.406 Duration of MIP. 


The MIP under § 255.405 shall con- 
tinue annually until the earliest date 
on which one of the following occurs: 

(a) The mortgage is paid in full. 

(b) A deed to the lender is filed for 
record, or 

(c) The contract of coinsurance is 
otherwise terminated with the consent 
of the Commissioner. 


§ 255.407 Pro rata payment of annual 
MIP. 


(a) If the contract of coinsurance is 
terminated after the due date of the 


~initial first year MIP due in accord- 


ance with § 255.405, the lender shall 
pay to the Commissioner that portion 
of the current annual MIP prorated 
from the due date of the last annual 
MIP through the end of the month in 
which the contract of coinsurance is 
terminated. 

(b) For the purpose of computing 
the pro rata portion of the annual 
MIP, the date of termination of coin- 
surance shall be the last day of the 
month in which the mortgage was pre- 
paid or a voluntary termination re- 
quest is received by the Commissioner. 


DEFAULT UNDER THE MORTGAGE 


§ 255.410 Definition of default. 


The following shall be considered a 
default under this subpart: 

(a) Failure of the mortgagor to make 
any payment due under the mortgage; 

(b) Failure of the mortgagor to per- 
form any other covenant under the 
provisions of the mortgage, if the 
lender because of such failure has ac- 
celerated the debt. 


§ 255.411 Date of default. 


For the purposes of this subpart, the 
date of default shall be considered as 
30 days after: 

(a) The first uncorrected failure to 
perform any obligation under the 
mortgage; or 

(b) .The first failure to make a 
monthly payment which is not cov- 
ered by subsequent payments made by 
the mortgagor when such subsequent 
payments are applied to the overdue 
monthly payments in the order in 
which they became due. 


§ 255.412 Notice of default. 


The lender shall, within 60 days 
after the date of default as defined in 
this part, give written notice thereof 
to the Commissioner on a form pre- 
scribed by him, unless such default 
has been cured or unless the Commis- 
sioner has been notifed of a previous 
default which remains uncured. 
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§ 255.413 Reinstatement of a defaulted 
mortgage. 

If after default and prior to the com- 
pletion of foreclosure proceedings the 
mortgagor shall cure the default, the 
insurance shall continue as if a default 
had not occurred. The mortgagor shall 
pay to the lender such expenses as the 
lender has incurred in connection with 
the foreclosure proceedings and the 
lender shall give written notice of rein- 
statement to the Commissioner. » 


§ 255.414 Forbearance relief. 
A mortgagor and a lender may enter 


into an agreement for the reduction or . 


suspension of regular mortgage pay- 
ments according to standards set forth 
by the Commissioner: Provided, That 
during such periods of modification of 
terms or forbearance, all moneys re- 
ceived from rents or other sources 
must be applied toward the payment 
of operating costs, with any receipts in 
excess of operating costs applied 
during such period to payments re- 
quired under the mortgage. During pe- 
riods of modification in mortgage 
terms or forbearance in requiring pay- 
ment-in-full of all payments when due 
under the mortgage, the mortgagor 
shall agree that no distribution or divi- 
dends shall be payable by the mortga- 
gor to any shareholder, partner, or 
other investor in the mortgagor entity. 


TERMINATION 


§ 255.415 Termination of coinsurance con- 
tract. 


The contract of coinsurance for each 
individual mortgage shall be terminat- 
ed if: 

(a) The mortgage is paid in full prior 
to its maturity; 

(b) The lender acquires the mort- 
gaged property and notifies the Com- 
missioner that no claim for insurance 
benefits will be made; 

(c) After foreclosure the property is 
redeemed; 

(d) The property is acquired at a 
foreclosure sale by a party other than 
the lender; 

(e) The mortgagor and lender jointly 
request termination; or 

-(f) The lender sells or otherwise con- 
veys the mortgage to other than a 
lender approved to coinsure under this 
part by the Commissioner. 


§ 255.416 Notice and date of termination 
by Commissioner. 


The Commissioner shall notify the 
lender that the contract of coinsur- 
ance on a mortgage has been terminat- 
ed and establish the effective termina- 
tion date. The termination date shall 
be the last day of the month in which 
any one of the following events occur: 

(a) The date foreclosure proceedings 
were instituted, or the property other- 
wise acquired by the lender, if the 
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lender notifies the Commissioner that 
no claim for insurance benefits will be 
made; 

(b) The date the mortgage was pre- 
paid in full; 

(c) The date a voluntary termination 
request was received by the Commis- 
sioner; 

(d) The date the mortgage was sold 
or otherwise conveyed to other than a 
lender approved to coinsure under this 
part. 


§ 225.417 Effect of termination. 


Upon termination of the contract of 
insurance, the obligations to pay any 
subsequent MIP shall cease and all 
rights of the mortgagor and lender 
shall be terminated. 


CLAIM PROCEDURE 


§ 255.420 Acquisition of property. 


At any time after the default of the 
mortgage and the determination by 
the lender to accelerate the total prin- 
cipal amount of the mortgage, the 
lender, at its election, shall (if no 
other eligible entity has assumed the 
obligations of the mortgagor) either 
(a) commence foreclosure of the mort- 
gage; or (b) acquire possession of, and 
title to, the mortgage property by 
means other than foreclosure. The 
lender shall notify the Commissioner 
of its action at the time it makes its 
election either to commence foreclo- 
sure of the mortgage or acquire pos- 
session and title by other means. 


§ 255.421 Deed in lieu of foreclosure. 


In lieu of instituting or completing a 
foreclosure, the lender may acquire 
property by voluntary conveyance 
from the mortgagor. Conveyance of 
the property by deed in lieu of foreclo- 
sure is approved subject to the follow- 
ing requirements: 

(a) The mortgage is in default at the 
time the deed is executed and deliv- 
ered; 

(b) The credit instrument is canceled 
and surrendered to the mortgagor; 

(c) The mortgage is satisfied of 
record as a part of the consideration 
for such conveyance; and 

(d) The deed from the mortgagor 
conveys marketable title and contains 
a covenant which warrants against the 
acts of the grantor and all claiming by, 
through, or under him and conveys 
good marketable title. 


§ 255.422 Notice to Commissioner. 


At the time the lender elects to ac- 
quire title, it shall give written notice 
to the Commissioner of its intention to 
file a claim for insurance benefits. 


§ 255.423 Application for insurance bene- 
fits. 


(a) Deductible. Before a lender can 
file a claim for insurance benefits on 
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any property acquired through a de- 
faulted mortgage, the lender must es- 
tablish that it has ineurred a loss on 
the mortgage equal to at least 8 per- 
cent of the outstanding principal bal- 
ance of the mortgage. In order to sat- 
isfy the deductible, the lender must 
acquire the property securing the 
mortgage. The loss is determined by 
deducting the market value of the 
property acquired for use for the 
market originally intended, as deter- 
mined by an independent appraiser, 
from the unpaid principal balance due 
on themortgage secured by the proper- 
ty plus the expenses of such acquisi- 
tion as approved by the Commissioner. 

(b) After the lender has acquired the 
property as provided in § 255.420, the 
lender may make a claim for insurance 
benefits. At the time that the claim is 
made, the Commissioner shall esti- 
mate the total amount of the insur- 
ance benefits which will be due the 
lender upon disposition of the proper- 
ty, and a partial payment will be made 
to the lender on its claim in accord- 
ance with § 255.426(a). 


PAYMENT OF INSURANCE BENEFITS 


§ 255.424 Method of payment. 


Payment of the insurance claim 
shall be made in cash unless the 
lender files a written request for pay- 
ment indebentures. 


§ 255.425 Disposition of property. 


(a) Upon the acquisition of marketa- 
ble title to the property securing a de- 
faulted mortgage in accordance with 
§ 255.420, the lender shall obtain an 
appraisal of the property by an inde- 
pendent appraiser. The appraisal shall 
be based upon the market value of the 
property for use for the market origi- 
nally intended. 

(b) After the lender sells the proper- 
ty, or after the expiration of 12 
months, whichever occurs first, the 
lender may make a claim for the bai- 
ance of the insurance benefits to 
which it is entitled in accordance with 
§ 255.426(b). 

(c) Upon making a claim to the Com- 
missioner for the balance of the insur- 
ance benefits, the lender shall notify 
the Commissioner, on an approved 
form, of the sale of the property, the 
purchase price, and income and ex- 
penses incurred in connection with the 
acquisition, repair, operation, and sale 
of the property, and shall assign to 
the Commissioner, without recourse of 
warranty, any and all claims (cther 
than the mortgage financing such 
sale) which the lender has acquired in 
connection with the transaction. 

(d) If the property has not been dis- 
posed of at the time of the lender’s re- 
quest for final payment, the lender 
shall utilize the appraised value of the 
property secured in accordance with 
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paragraph (a) of this section in its no- 
tification to the Commissioner, in lieu 
of the sales price. 


§ 255.426 Amount of payment. 


(a) Upon the acquisition of marketa- 
ble title to the property securing a de- 
faulted mortgage in accordance with 
section 255.420, the lender shall be en- 
titled to receive 60 percent of the dif- 
ference between the unpaid principal 
balance on the date of the institution 
of foreclosure proceedings or on the 
date of acquisition of the property 
otherwise after default and the ap- 
praised value of the property secured 
in accordance with § 255.425(a), 

(b) Upon disposition of the property 
or the expiration of 12 months from 
the date of acquisition of the proper- 
ty, whichever occurs earlier, the 
lender shall be entitled to the balance 
of the insurance benefits. 

(c) The basis for the computation of 
insurance benefits shall be the sum of 
the unpaid principal balance on the 
date of the institution of foreclosure 
proceedings or on the date of acquisi- 
tion of the property otherwise after 
default, plus the amount of all pay- 
ments made by the lender and 
allowances for items as set forth in 
§ 255.427 less all items as set forth in 
§ 255.428. 

(ad) The amount of the total insur- 
ance benefits shall be 85 percent of 
the amount computed pursuant to 
paragraph (c) of this section. 

(e) If the sum paid out in paragraph 
(a) of this section exceeds the amount 
of total insurance benefits determined 
pursuant to paragraph (d) of this sec- 
tion, the lender shall return such 
excess to the Commissioner. 


§ 255.427 Items included in payment. 


The insurance benefits paid shall in- 
clude the following items: 

(a) The amount of all payments 
made by the lender for taxes, special 
assessments, and water rates which 
are liens prior to the mortgage; for fire 
and hazard insurance on the property; 
and for any mortgage insurance pre- 
miums paid after default; 

(b) An amount equivalent to deben- 
ture interest at the rate established 
pursuant to § 255.429 on the principal 
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of the mortgage unpaid on the date of 
the institution of foreclosure proceed- 
ings or on the date of the acquisition 
of the property otherwise after de- 
fault, from the date of default to the 
date of acquisition of title; 

(c) An amount equivalent to mort- 
gage interest on the principal of the 
mortgage unpaid on the date of insti- 
tution of foreclosure proceedings or on 
the date of acquisition of the property 
after default, from the date of acquisi- 
tion to the date of payment of the in- 
surance benefits, as adjusted to reflect 
any partial or preliminary benefits 
payments; 

(d) Costs, actually paid by the lender 
and approved by the Commissioner, of 
acquiring the property through fore- 
closure or otherwise, in an amount not 
in excess of two-thirds of such costs, 
such costs shall not include loss or 
damage resulting from the invalidity 
or unenforceability of the lien of the 
mortgage or the unmarketability of 
the title of the mortgagor; 

(e) Reasonable payments made by 
the lender for: 

(1) Preservation, operation, 
maintenance of the property; 

(2) Repairs necessary to meet the ob- 
jectives of the HUD minimum proper- 
ty standards, those required by local 
law, and such additional fepairs as 
may be specifically approved in ad- 
vance by the Commissioner; 

(3) Expenses in connection with the 
sale of property. ~ 


§ 255.428 Items deducted from payment. 


There shall be deducted from the 
total of the added items in § 255.426(c) 
and 255.427 the following items: 

(a) An amount equal to 8 percent of 
the outstanding principal balance of 
the mortgage on the date of institu- 
tion of foreclosure proceedings or on 
the date of acquisition of the property 
otherwise after default. 

(b) All amounts received by the 
lender on account of the mortgage 
after the institution of foreclosure 
proceedings or the acquisition of the 
property by direct conveyance or oth- 
erwise after default. 

(c) All cash held by the lender or its 
agents or to which it is entitled, in- 
cluding deposits made for the account 
of the mortgagor. 


and 


(d) All funds held by the lender for 
the account of the mortgagor received 
pursuant to any other agreement. 

(e) The amount of any undrawn bal- 
ance under a letter of credit accepted 
by the lender in lieu of a cash deposit 
for an escrow agreement. 

(f) Any net income received by the 
lender from the property securing the 
mortgage after the date of default. 

(g) The net proceeds from the sale 
of the project, except that if the 
lender sells the project for an amount 
less than the appraised value of a ne- 
gotiated sale the amount to be deduct- 
ed will be the appraised value. If the 
property is sold on the basis of a com- 
petitive bidding procedure approved 
by the Commissioner, the sales price 
will be deducted notwithstanding that 
it is lower than the appraised value. If 
the property has not been disposed of 
within 12 months from the date of ac- 
quisition, the lender shall use the ap- 
praised value of the property as a sub- 
stitute for the sales price. 

(h) All amounts previously received 
by the lender as partial payment of in- 
surance benefits made in accordance 
with § 255.426(a). 


§ 255.429 Cash—Debentures. 


All of the provisions of § 207.259(e) 
of this chapter shall apply to mort- 
gages coinsured under this part. 


AMENDMENTS 


§ 255.430 Effect of amendments. 


The regulations in this subpart may 
be amended by the Commissioner at 
any time and from time to time, in 
whole or in part, but such amendment 
shall not adversely affect the interests 
of a lender under the contract of coin- 
surance on any mortgage already coin- 
sured and shall not adversely affect 
the interest of a lender on any mort- 
gage to be coinsured on which the 
Commissioner has made a commit- 
ment to insure. 


Issued at Washington, D.C., on Sep- 
tember 19, 1978. 


LAWRENCE B. SIMONS, 
Assistant Secretary for Hous- 
ing—Federal Housing Commis- 
sioner. 


[FR Doc. 78-26991 Filed 9-25-78; 8:45 am] 
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